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I.
INTRODUCTION

If The Nevada Hydro Company (“TNHC”) has its way, only those provisions of the
Public Utilities Code (“Code”) favorable to it would apply, and unfavorable ones would not.
However, if TNHC is allowed to reap the benefit of submitting an application for a Certificate of
Public Convenience and Necessity (“CPCN”) pursuant to Section 1001 of the Code, it must also
be subject to the burden of paying application-related costs, including intervenor compensation,
under Sections 1801 and 631 of the same Code. This outcome is dictated by the canons of
statutory construction, which state that statutory provisions are not to read in isolation, but within

the context of an entire statutory scheme.l Here, Sections 1801 and 631 are part of a common

L E.g, Smithv. Superior Ct., 39 Cal. 4th 77, 83-93 (2006)(“we do not construe statutes in isolation but rather read

every statute with reference to the entire scheme of law of which it is part so that the whole may be harmonized
Continued on the next page



statutory scheme, alongside Section 1001, for processing CPCN applications that envisions the
applicant paying certain application-related costs — regardless of the outcome of the proceeding.2
Thus, either the cost reimbursement provisions of the Code apply alongside Section 1001 to
TNHC, or none of them do.

TNHC should also be required to post a bond, or other form of financial guarantee, at the
beginning of this proceeding. Even after filing its supplemental testimony, TNHC has failed to
show that it could pay intervenors, including the Division of Ratepayer Advocates (“DRA”) if its
CPCN application were denied, or even if it were granted. For example, instead of submitting
details proving its financial health, TNHC simply claims that it will cover intervenor costs, and
obtain financing for its project, by obtaining cost recovery from California’s ratepayers through
the Transmission Access Charge (“TAC”) administered by the California Independent System
Operator (“CAISO”).2 However, TNHC does not, to SCE’s knowledge, even currently have a

proposal with the CAISO to engage the process for seeking such recovery.4 Thus, TNHC’s

Continued from the previous page
and retain effectiveness”)(internal citations and quotations omitted); People v. Superior Ct. (Johannes), 70 Cal.
App. 4th 558, 566 (1999)(“We cannot interpret the statutes in a away that renders one of them entirely
surplusage”).

2 SCE takes no position on whether any particular intervenor in this proceeding qualifies for intervenor
compensation.

(8]

Application of The Nevada Hydro Company for a Certificate of Public Convenience and Necessity, /n the
Matter of the Application of The Nevada Hydro Company for a Certificate of Public Convenience and Necessity
for the Talega-Escondido/Valley-Serrano 500 kV Interconnect, No. A.10-07-001, at 2 (Cal. Pub. Util. Comm’n,
fd. July 6, 2010)(stating that TNHC would “transfer control of its proposed line to the CAISO “while TNHC
recovers its costs plus a reasonable rate of return through the CAISO Transmission Access Charge”) (“TNHC
Application”).

See also Transcript of September 22, 2010, Prehearing Conference, In the Matter of The Application of the
Nevada Hydro Company for a Certificate of Public Convenience and Necessity for the Talega-
Escondido/Valley-Serrano 500 kV Interconnect, No. A.10-07-001, at 70:1-7 (Cal. Pub. Util. Comm’n, held
Sept. 22, 2010) (“Prehearing Conference Tr.”)

IS

Prehearing Conference Tr., supra note 3, at 38:13-40:8, 76:1-22 (in response to the observation made by
CAISO counsel that TNHC has not submitted a proposal to the CAISO for seeking rate recovery, TNHC
counsel responded “[t]hat will be up to the FERC.”)



claims about obtaining cost recovery are highly questionable, and they provide no assurance that
intervenors would be compensated — or that TNHC could fund construction of its project — even
if a CPCN were granted. Thus, in addition to requiring a bond from TNHC, SCE urges the
Commission require TNHC to explain the legal basis by which it will claim cost recovery
through the CAISO TAC. This proceeding should not be allowed to move forward until TNHC

provides the bond and an explanation.

II.

ARGUMENT

A. If TNHC’s Application is Allowed to Proceed, Then the Intervenor Compensation

Provisions Apply to TNHC

TNHC’s assertion that it may seek a CPCN under Section 1001, but is not subject to the
cost reimbursement provisions (including intervenor compensation) of Sections 1801 and 631 of
the same Code, reflects nothing more than impermissible statutory cherrypicking.> In essence,
TNHC is claiming that favorable provisions of the Code apply to TNHC, and that the
burdensome ones do not.

However, TNHC’s argument runs counter to both public policy and the rules of statutory

construction. As noted by DRA, and intimated by other intervenors, failing to provide for

(9

Brief of The Nevada Hydro Company in Response to the Administrative Law Judge’s Ruling Establishing Date
for Service of Supplemental Testimony and Setting Briefing Dates Dated October 6, 2010, In the Matter of the
Application of The Nevada Hydro Company for a Certificate of Public Convenience and Necessity for the
Talega-Escondido/Valley-Serrano 500 kV Interconnect, No. A.10-07-001, at 4-7, 18-20 (Cal. Pub. Util.
Comm’n, fld. Nov. 19, 2010)(TNHC first stating that it may seek a CPCN under the Public Utilities Code, then
stating that the intervenor compensation provisions do not apply to it)(“TNHC Threshold Issues Brief”).



intervenor compensation here would prevent them from fully participating in this proceeding.6
No other applicant seeking a CPCN would be allowed to so discourage intervenor participation,
and with good reason: TNHC’s claim violates the canons of statutory construction, which state
that statutory provisions are not to be read in isolation, but within the context of an entire
statutory scheme.? Here, Sections 1001, 1801 and 631, are part of a common statutory scheme
for processing CPCN applications that envisions applicants reimbursing certain costs, including
qualified intervenor costs, regardless of the outcome of the proceeding. Thus, if TNHC is
allowed to proceed with its application under Section 1001, it must also be subject to the
compensation provisions of Sections 1801 and 631.

The fact that TNHC is not a public utility, and lacks a ratepayer base, does not alter that
conclusion. TNHC claims that Section 1801 does not apply to it because that provision is
facially limited to “public utilities” (which TNHC is not) and their ratepayers.” 2 If so, then
Section 1001 also does not apply to TNHC, as it facially only allow “electrical corporations” —
defined elsewhere in the Code as entities “controlling, operating or managing” electric plants

(which TNHC does not) — and other public utilities (which TNHC is not), to seek a CPCN.2

& E.g., Brief of the Division of Ratepayer Advocates in Response to the Administrative Law Judge’s October 6,
2010 Ruling, In the Matter of the Application of the Nevada Hydro Company for a Certificate of Public
Convenience and Necessity for the Talega-Escondido/Valley-Serrano 500 kV Interconnect, No. A.10-07-001, at
passim, (Cal. Pub. Util. Comm’n, fId. No. 19, 2010)(“The ratepayers who DRA represented would be harmed if
DRA cannot participate to the same extent in this case as it would in one involving an IOU”)(“DRA Threshold
Issues Brief”).

See, e.g., Smith., 39 Cal. 4th at 83-93.

[BN]
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Prehearing Conference Tr. supra note 3, at 70:1-7(TNHC counsel stating “if we get our CPCN and get the line
going we’ll have a ratebase . . .””); TNHC Threshold Issues Brief, at 7 (“Nevada Hydro, if granted a CPCN, will
meet the statutory definition of ‘public utility’”).

o

Cal. Pub. Util. Code § 1001 (stating that “electrical corporation[s]” may seek a CPCN); id. § 218(a) (defining
“electrical corporation” as an entity that owns or operates “electric plant”). Notably, Section 1001 only applies
to electrical corporations that are public utilities. Richfield Oil Corp. v. Public Util. Comm’n, 54 Cal. 2d 419,
433-434 (1960).



TNHC is continuing with its application on the understanding that it will purportedly own an
electric plant, and will purportedly become an electrical corporation, should a CPCN be
granted.l% In other words, the mere possibility of future ownership of an electric plant allegedly
allows TNHC to submit a CPCN application under Section 1001. But by that same token,
TNHC also becomes subject to Section 1801 because TNHC will purportedly possess a ratepayer
base, and will purportedly become a public utility, should a CPCN be granted.ll The case for
subjecting TNHC to the reimbursement requirements of Section 631 is even more compelling:
like Section 1001, Section 631 applies to “electrical corporations” seeking a CPCN. TNHC
cannot have its cake and eat it too. Either the reimbursement provisions of the Code apply

alongside Section 1001 to TNHC, or none of them do.12

B. TNHC Should Be Required to Post a Bond or Other Guarantee of Payment

Notwithstanding TNHC’s claims to the contrary, this Commission may impose a bond to

protect intervenors where appropriate.13 Since intervenors such as DRA have confirmed that

10 TNHC Threshold Issues Brief, supra note 5, at 5-6.

1 Prehearing Conference Tr, supra note 3, at 69:15-70:7. However, as discussed in Section 2(B), infia, SCE
expresses doubt that TNHC will be able to claim cost recovery through the CAISO TAC, even if a CPCN were
granted.

12 SCE reserves the right to argue that Section 1001 only applies to existing electrical corporations with existing
electric plants.

13 Opinion on Requests for Intervenor Compensation, /n re Request of MCI Worldcom, Inc. and Sprint Corp. For
Approval to Transfer Control of Sprint Corporation’s California Operating Subsidiaries to MCI Worldcom,
Inc., D.02-07-030, 2002 Cal. PUC LEXIS 438, at ¥*56-*57 (July 17, 2002) (requiring bond). Notably, the
Commission may also require applicants, when necessary, to post a bond to guarantee payment even after the
issuance of a CPCN. Opinion on Lodi Gas Storage’s Application for a Certificate of Public Convenience and
Necessity to Construct and Operate a Gas Storage Facility, D.00-05-048, Application of Lodi Gas Storage, LLC
Jor Certificate of Public Convenience and Necessity for Construction and Operation of Gas Storage Facilities,
2000 Cal. PUC LEXIS 394, at *1, *33, *¥49-*53_*113-*114 (May 18, 2000).



their participation would be hampered by the lack of guaranteed payment, TNHC should be
required to post some form of financial guarantee at the beginning of this proceeding.14

Safeguarding intervenor compensation is particularly crucial in this case, as TNHC has
failed to explain how it would pay intervenors should its CPCN be denied. For example, when
asked by the Administrative Law Judge (“ALJ”) at the Prehearing Conference how TNHC
intended to pay intervenors, TNHC responded that it would do so by seeking cost recovery from
California’s ratepayers if it were granted a CPCN.13 But TNHC could not, and did not, present
an alternative plan should its application be denied 1 This is no empty concern: TNHC’s
application remains riddled with gaping holes, such as its failure to explain (despite being
ordered to do so by the ALJ) the impact its project would have on SCE’s systems..? Thus, the
denial of TNHC'’s application is a real and possible outcome that TNHC must address.

Other factors similarly indicate that TNHC would have trouble paying intervenors should
its CPCN application be denied. For example, TNHC claimed that its supplemental testimony
would demonstrate its project’s financial viability.18 But this testimony supports no such
representation. At most the testimony indicates that several investors have purportedly

“demonstrated interest” in investing in TNHC’s project — but it does not list names, details, or

14 E g, DRA Threshold Issues Brief, supra note 6, at 4-5.

15 Prehearing Conf. Tr., supra note 3, at 69:15-23, 70:1-5; TNHC Threshold Issues Brief, supra note 5, at 6;
TNHC Application, supra note 4, at 2.

16 14 at 69:5-7.

17 The ALJ issued her order at: Administrative Law Judge’s Ruling Establishing Date for Service of
Supplemental Testimony and Setting Briefing Dates, In the Matter of the Application of The Nevada Hydro
Company for a Certificate of Public Convenience and Necessity for the Talega-Escondido/Valley-Serrano 500
kV Interconnect, No. A.10-07-001, at 2 (Cal. Pub. Util. Comm’n, fId. Oct. 6, 2010). A review of TNHC’s
supplemental testimony, filed on November 30, 2010, revealed no explanation of system impacts.

18 Prehearing Conference Tr., at 53:26-54:6.



actual commitment.1? Instead, that same testimony strongly indicates that those alleged
investors will not commit if TNHC is denied a CPCN.20 In like manner, it appears that TNHC
and its proposed contractor, Siemens, have not yet completed their negotiations on some issues.
According to Siemens, “EPC negotiations have not yet started between Nevada Hydro and
Siemens. Therefore the type of project whether lump-sum, cost plus etc [sic] has not yet been
agreed upon.”2L This apparent lack of firm commitment suggests that TNHC would not be able
to cover application-related costs, such as intervenor compensation, should its CPCN application
be denied. Imposing a bond under these conditions would be appropriate.

However, even more troubling than TNHC’s failure to explain how it would pay
application costs should its application be denied, is the fact that TNHC has failed to explain
how it would make such payment — or fund construction of its project — even if a CPCN were
granted.22 For example, TNHC claims that it could pay intervenors by seeking cost recovery
through the CAISO TAC if it obtained a CPCN.23 This cost recovery theory is the apparent
cornerstone of TNHC’s financing scheme, and is presumably the single most important factor

spurring the alleged interest in TNHC’s project.22 However, TNHC has not, to SCE’s

19 Direct testimony of E. Scott Medla, In the Matter of the Application of The Nevada Hydro Company for a
Certificate of Public Convenience and Necessity for the Talega-Escondido/Valley-Serrano 500 kV Interconnect,
No. A.10-07-001, at 6:12-20; 8:9-16 (Cal. Pub. Util. Comm’n, fId. Nov. 30, 2010)(testimony of TAG Energy
Partners, TNHC’s financial consultant)(“Medla Testimony”).

20 Id at 3:18-4:13, 8:17-21 (claiming that the issuance of a CPCN may increase investor interest because it
represents a “de-risking of the project”).

21 Direct Testimony of Ian Ramsey, In the Matter of the Application of The Nevada Hydro Company for a
Certificate of Public Convenience and Necessity for the Talega-Escondido/Valley-Serrano 500 kV Interconnect,
No. A.10-07-001, at 3:4-9; 5:1-2 (Cal. Pub. Util. Comm’n, fId. Nov. 30, 2010)(testimony of Siemens manager).

22 Prehearing Conference Tr, supra note 3, at 69:15-70:7.
23 Id.; see also TNHC Application, supra note 3, at 2, and TNHC Threshold Issues Brief, at 6.

24 See TNHC Application, supra note 3, at 2; Medla Testimony, supra note 19, at 6:12-20; 8:9-16; TNHC
Threshold Issues Brief, supra note 6, at 6.



knowledge, even engaged the process for seeking such recovery by submitting a project proposal
to the CAISO for review. To the contrary, TNHC’s comments at the Prehearing Conference
indicate that TNHC knowingly refuses to do so, and a review of its supplemental testimony
shows no change in mind.23> Thus, TNHC’s claims regarding cost recovery are highly
questionable and provide no assurance that TNHC could pay costs — or obtain funding for its
project — even if a CPCN were granted. Thus, in addition to requiring a bond from TNHC, SCE
urges the Commission require TNHC to explain the legal basis by which it will claim cost
recovery through the CAISO TAC. This proceeding should not be allowed to move forward

until TNHC provides the bond and an explanation.

I11.

CONCLUSION

Statutory provisions are not read in isolation, but within the context of an overall
statutory scheme. Sections 1001, 1801, and 631 of the Public Utilities Code are part of a
common statutory framework for processing CPCN applications that envisions the applicant
paying application-related costs. Thus, if TNHC is allowed the benefit of proceeding on its

application pursuant to Section 1001, it must also be subject to the burden of reimbursing those

25 Prehearing Conference Tr., supra note 3, at 38:13-40:7, 76:1-22 (CAISO counsel explaining that TNHC
withdrew its proposal from CAISO consideration, and TNHC stating that it “will be up to the FERC” whether
TNHC may obtain cost recovery through the CAISO TAC). SCE’s review of TNHC’s supplemental
testimonies, filed on November 30, 2010, did not reveal any change in that position.

Notably, the Federal Energy Regulatory Commission has already spoken on this issue, stating that “[t]he
Commission granted the CAISO’s request for clarification in Docket No ER06-278-007, finding that the
Commission’s March 2008 Order did not obviate the need for study of the proposed TE/VS Interconnect
under the CAISQO’s transmission planning process. We also denied Nevada Hydro’s request for clarification
and its request for waiver of the CAISO’s tariff.” The Nevada Hydro Company, 131 F.E.R.C. § 61,124, at P.10
(2010)(Docket Nos. ER06-278-008, ER08-654-004 (not consolidated))(emphasis added).



costs, including qualified intervenors’ costs, under Sections 1801 and 631. Waiving that
requirement for TNHC would frustrate the purpose of the Code by discouraging intervenor
participation.

TNHC should be required to post a bond, or other form of financial guarantee, at the
beginning of this proceeding. TNHC’s supplemental testimony strongly suggests that TNHC
lacks financial backing, which casts doubt on its ability to pay intervenor compensation should
its CPCN application be denied. Finally, TNHC has not explained how it would obtain cost
recovery through the CAISO TAC, even if a CPCN were granted — a failure that further casts
doubt on TNHC s ability to pay intervenors, and to even fund construction of its project. Thus,
in addition to requiring a bond from TNHC, SCE urges the Commission require TNHC to
explain the legal basis by which it will claim cost recovery through the CAISO TAC. This
proceeding should not be allowed to move forward until TNHC provides the bond and an

explanation.
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